UNIVERSITY OF MIAMI
School of Law
Spring 2020
D. MARVIN JONES
djones@law.miami.edu

CONSTITUTIONAL LAW II (217B)

PROFESSOR

Syllabus
The textbook we will be using this semester will be Stone, Seidman, Sunstein and Tushnet,
and Karlen, Constitutional Law (8th Edition 2017). This includes the 2019 supplement. Unless
otherwise stated all assignments will be to the text and/or the supplement. The text and
supplement are published by Wolters, Kluwer.
Course Description

Constitutional Law II (hereinafter Con Law 11) is a course in which we explore the meaning
of two great constitutional norms: equal protection and freedom of speech. We will examine
both the historical development of these two pillars of our jurisprudence as well as their
contemporary formulation. Con Law II is equally a course about theories of interpretation. We
will provide you with the heuristic tools to discover the meaning of constitutional guarantees
formally, functionally, and contextually.
We begin with an exploration of the classic constitutional dilemmas: the tension between
a notion of moral principle v. formal legal rules; the social contract v. pragmatic considerations.
Cross-cutting this discussion is the tension between constitutional interpretation as a function of
"original intent" and constitutional interpretation anchored in a normative vision of a democratic
society. The vehicle for this introductory discussion will be cases concerning slavery.
We then quickly move to the post-reconstruction era and the critical cases construing the
Fourteenth Amendment equal protection clause during this formative period.
Armed with this 'sense of history' we then consider the methodology of modern equal
protection review. We will consider the various standards of equal protection scrutiny and the
various contexts in which those standards have been applied. The constitutional issues of race,
gender and sexual orientation are in our line of march here.
Next and for the remainder of the course, we will review the doctrinal development of
First Amendment Law. We will study the development of the "clear and present danger
standard," time, place and manner regulations, the law with respect of obscenity, and problems
related to hate speech.
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Throughout the course, while understanding the doctrinal holdings of the cases is
important, it is important only in an interlocutory sense. Our threshold challenge is to glean
underlying principles from the holdings of the cases viewed as a body of law. The "black letter
law" of this area is constantly changing. Therefore, to know what a particular case held is of
dubious value. Rather, principles which define the Court's approach must be distilled from the
case law.
justice.

Finally, as Karl Llewellyn notes, Constitutional Law exists to articulate for us a concept of

By the end of the course we should have a grasp of something more than cold, dry
legalisms, more even than a grasp of the legal principles. Ultimately, using constitutional history
and doctrine as a lens, we should have a deeper understanding of the pitfalls and potential of
using the law to attain the dream of social justice.
Course Requirements
Final grades will generally be based on performance on a final exam. The final exam will
be open book (canned outlines excluded). There will be no automatic increment for class
participation. However, where students have made outstanding contributions or demonstrated
outstanding growth in their understanding of the material, the final grade will be adjusted to
reflect this outstanding performance.
The final exam will consist of an objective portion (e.g. true/false) and an essay portion.
There is a thesis or paper option with respect to the essay section. Students who do a paper on
an approved topic may submit the paper in lieu of the essay portion of the test. Paper topics will
be distributed early in the course.
Class Attendance
Regular attendance is required. Students are expected to be present and on time for each
class. Five (5) unexcused absences are allowed. Students who are unprepared are considered
absent. Students who have missed classes in excess of unexcused absences must submit a
doctor's note or documentation as to the specific reason why the absence should be excused.
Only genuinely unavoidable circumstances will suffice to excuse the sixth or greater absence. If
you must be· absent, the Law School rules require that you notify the Dean of Students of your
absence
by
completing
the
on-line
form
which
can
be
found
at
https://www.law.miami.edu/students/dean-of-students.

Office Hours:
Office Room Number:
Office Telephone:
Assistant/Telephone:

Mondays 11:30am-12:30pm & Wednesdays 12:00pm-1:30pm
G475
305-284-6314
Alina Hernandez/305-284-4438
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Session 13:

Reguired Reading
Pgs. 1009-1049

Session 14:

Reguired Reading
Pgs. 1049-1097

Session 15:

Reguired Reading
Pgs. 1140-1179

Session 16:

Reguired Reading
Pgs. 1179-1218

Session 17:

Reguired Reading
Pgs. 1222- 1262

Session 18:

Reguired Reading
Pgs. 1262 -1296

Session 19:

Reguired Reading
Pgs. 1296-1333

Session 20

Reguired Re_ading
Pgs. 1333-1372

Session 21:

Reguired Reading
Pgs. 1431-1470

Session 22:

Reguired Reading
Pgs. 1470- 1506

Session 23:

Role Playing Exercises

Session 24:

Role Playing Exercises

Session 25:

Review
DISABILITY SERVICES

If you have a disability, or suspect that you may have a disability, the Law School encourages
you to contact Jessie Howell, Director, Accessibility & Student Inclusions at the Office of
Disability Services for information about available opportunities, resources, and services. Her
phone number is 305-284-9907, and her email address is jh0well@law.miami.edu. You may
also visit the Office of Disability Services website at www.law.rniami.edu/disability-services.
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TITLE IX
The University of Miami seeks to maintain a safe learning, living, and working environment
free from all types of sexual misconduct including but not limited to: Dating Violence,
Domestic Violence, Sex- or Gender-Based Discrimination, Sexual Assault (including Sexual
Battery), Sexual Exploitation, Sexual Harassment, and Stalking. For additional information
about the University's efforts to prevent, stop, and address sexual misconduct, including
· resources and reporting options, please visit www.miam1.edu/titleix or contact the
University's Title IX Office at titleixcoordinator@miami.edu.
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